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part i

SHAREHOLDER
ORIENTATION IN
THE COMMON-LAW
WORLD

Introduction and Overview

1

The global financial and economic crisis that arose in 2007 has led to
widespread debate regarding the adequacy of decision-making processes in
financial and nonfinancial firms alike. Lawmakers and regulators, in particular, have asked whether corporate boards of directors ought to be more
directly answerable to their shareholders, rendering comparative study of differing regulatory approaches to corporate governance a matter of vital public
interest. This book presents a theory explaining the varying degrees of shareholder orientation historically exhibited by corporate governance systems in
the common-law world – including Australia, Canada, the United Kingdom,
and the United States – and explores the theory’s practical ramifications for
contemporary law and public policy.
The comparative literature tends to place corporate governance systems1
in one of two broad categories. Throughout most of the world, the stock of
large companies is generally concentrated in the hands of controlling families, banks, corporate groups, or governments. In such countries, the corporate
governance system typically aims to balance the competing claims of various “stakeholders” in the corporate enterprise – notably, shareholders and
employees. In common-law countries, conversely, publicly traded stocks are
often held by widely dispersed, passive investors, and the corporate governance
system typically places greater emphasis on their interests – a shareholdercentric approach to corporate governance often described as uniquely “AngloAmerican,” “Anglo-Saxon,” or “common-law” in orientation.2
Although definitions vary considerably – see, e.g., Peter Alexis Gourevitch & James J.
Shinn, Political Power and Corporate Control: The New Global Politics of Corporate Governance 293–95 (2005) – I use the term “corporate governance” to describe the
rules that govern decision making in public corporations, whether arising from corporate law,
securities regulation, exchange listing rules, or elsewhere.
2 See, e.g., Ruth V. Aguilera, Corporate Governance and Director Accountability: an Institutional
Comparative Perspective, 16 Brit. J. Mgmt. S39, S41–S49 (2005) (contrasting “Anglo-Saxon”
1
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Common-law jurisdictions – so called because they trace their legal origins to English judge-made “common law”3 – undoubtedly exhibit substantial
similarities in their business cultures, financial structures, and corporate governance systems.4 Generalizations regarding the “Anglo-American model,”
however, tend to obscure the truly substantial differences exhibited by corporate governance systems in the common-law world – differences of great
theoretical and practical significance. Simply put, shareholders in the United
Kingdom and jurisdictions following its lead are far more powerful and far
more central to the aims of the corporation than are shareholders in the
United States. This central divergence – observable both in law and in market practice – has embarrassed all previous efforts of which I am aware to
devise a comprehensive theory of corporate governance in widely held public
corporations of the sort that predominate in common-law jurisdictions.
In this book I survey the vastly differing positions occupied by shareholders in
public companies across a category of corporate governance systems too often
lumped together in the comparative literature.5 I then explore the political
factors leading these otherwise similar legal and business cultures to part ways
on the governance role of shareholders, and trace the consequences of this
divergence for corporate governance theory and practice. I argue that external
regulatory structures affecting the interests and welfare of other stakeholders
in public corporations – notably the form and degree of social welfare protections available to employees – have had a decisive impact on the degree of
shareholder orientation exhibited by corporate governance systems in the
common-law world. Specifically, stronger stakeholder-oriented social welfare
policies and legal structures have permitted the U.K. corporate governance
and “non Anglo-Saxon” corporate governance contexts, while acknowledging distinctions
within the former category); John W. Cioffi, Public Law and Private Power: Corporate
Governance Reform in the Age of Finance Capitalism 192 (2010) (describing German
“ambivalence toward the Anglo-American variant of finance capitalism” following the financial
crisis); Rafael La Porta et al., Legal Determinants of External Finance, 52 J. Fin. 1131, 1142 (1997)
(“[C]ivil law families have much smaller stock markets than those in common law countries,
presumably because of inferior investor protections.”); Jean Tirole, Corporate Governance, 69
Econometrica 1, 3 (2001) (“The popularity of the shareholder value concept is much higher
in Anglo-Saxon countries . . . .”).
3 See, e.g., Black’s Law Dictionary 276–77 (6th ed. 1990).
4 See, e.g., John Armour & David A. Skeel, Jr., Who Writes the Rules for Hostile Takeovers, and
Why? – The Peculiar Divergence of U.S. and U.K. Takeover Regulation, 95 Geo. L.J. 1727, 1751
(2007); Geoffrey Miller, Some Points of Contrast between the United States and England, 1998
Colum. Bus. L. Rev. 51, 51 (1998).
5 See, e.g., Ruth V. Aguilera et al., Corporate Governance and Social Responsibility: A Comparative Analysis of the UK and the US, 14 Corp. Governance: Int’l Rev. 147, 147 (2006)
(observing that “[l]ess attention has been paid to differences in corporate governance within
the ‘Anglo-American’ system”).
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system to focus more intently on shareholders without giving rise to political backlash. The same generally holds true, I argue, in other common-law
jurisdictions including Australia and Canada, which pursue broadly similar
policies both in their corporate governance systems and in the provision of
state-based social welfare protections. Conversely, weaker stakeholder-oriented
social welfare policies and legal structures have inhibited the U.S. corporate
governance system from doing the same, resulting in a starkly different balance
of power between boards and shareholders.
I begin with a discussion of methodological problems encountered in comparative study of corporate governance, problems widely ignored in the extant
literature. The challenge, explored in Chapter 2, is to avoid two extreme postures, each of which effectively undercuts the utility of comparative study –
strict functionalism on the one hand and strict contextualism on the other.
By “functionalism” I mean an analytic approach that assumes that corporate
governance regimes have been crafted to manage identical, or at least very
similar, sets of broadly defined problems. This approach often animates economic theories of corporate governance, which accordingly style corporate
governance as chiefly concerned with the minimization of agency costs. This
assumption obscures very real differences in how various systems function,
and diverts attention from the possibility that differing degrees of shareholder
orientation reflect more deep-seated differences in social views and market
structures. At the same time, however, excessive “contextualism” threatens
to render meaningful comparison impossible by focusing heavily or exclusively on idiosyncrasies of history, culture, and politics. I aim to steer a middle
course between strict functionalism and strict contextualism by selecting the
prevailing politics of social welfare as my explanatory variable. In this manner,
I effectively assume the common necessity in each country to achieve some
form of broader political compromise addressing employee interests, while
highlighting the potential for strikingly different forms of political equilibrium
to emerge in various countries – with divergent impacts on their respective
corporate governance systems.
Chapter 3 provides an overview of significant differences between the principal corporate governance models in the common-law world, emphasizing
the far greater power and centrality of shareholders in Australia, Canada, and
the United Kingdom relative to their counterparts in the United States. For
example, whereas shareholders in the United Kingdom possess unqualified
legal power and practical capacity to remove public company directors without cause and to accept hostile takeovers without board interference, U.S.
shareholders – including in Delaware, the principal jurisdiction of incorporation for U.S. public companies – possess neither. Similarly, U.K. company
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law focuses quite intently on maximizing return to shareholders, defining this
by statute to be the overriding purpose of the U.K. corporation. U.S. corporate law, by contrast, has long remained ambivalent regarding the degree to
which shareholders’ interests proxy for the larger public interest, adhering to
an ambiguous formulation of fiduciary duties owed simultaneously to “the corporation and its stockholders,” and giving boards substantial discretion to favor
the interests of other stakeholders in responding to hostile takeover attempts.
The practical upshot is that shareholders loom much larger in U.K. boardrooms than in U.S. boardrooms. Although U.S. shareholders undoubtedly
possess far greater capacity to sue after the fact for breaches of fiduciary duty,
the considerable corporate governance authority possessed by shareholders in
Australia, Canada, and the United Kingdom permits more direct and substantial shareholder influence over corporate affairs than one finds in the United
States.
The book then turns to the prevailing economic and political theories of
comparative corporate governance, examining in some detail their strengths
and weaknesses, and endeavoring in particular to expose the limits of their
respective explanatory domains. Economic theories, explored in Part A of
Chapter 4, tend to focus on minimization of “agency costs” arising from misalignment of the board’s and shareholders’ interests. The corporation is often
depicted as a “nexus of contracts,” with corporate law tending toward those
rules that rational shareholders, employees, and other stakeholders would agree
upon in a hypothetical ex ante negotiation. In these respects, such theories
reflect an inherent functionalism grounded in the scientific pretensions of the
“law and economics” movement, a tendency contributing to a convergence
bias – an expectation that rational actors grappling with the same (or substantially similar) problems in different countries will eventually converge on the
optimal regulatory response. This, I argue, is contradicted by enduring differences in levels of shareholder orientation across common-law jurisdictions,
and particularly by the fact that the corporate governance system of the United
States – the world’s predominant capital market – has remained a consistent
outlier in this respect for several decades.
The turn to politics, I argue, is inevitable, given the shortcomings of economic theories of corporate governance. However, while I acknowledge the
relevance of certain institutional factors identified in the extant comparative
literature – notably the earlier rise to power of U.K. institutional investors,
and their greater proximity and homogeneity in the London marketplace –
in Part B of Chapter 4 I explore the inability of prevailing political theories
of corporate governance to provide a complete explanation for the core divergence that I identify. Theorists emphasizing historical origins – for example,
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